L Introduction
On November 23, 1990, President George Bush signed into law the Native American Graves Protection and Repatriation Act (NAGPRA).' This legislation is the result of decades of effort by American Indians to protect the burial sites of their ancestors against grave desecration and to recover the remains of ancestors and sacred cultural objects in the possession or under the control of federal agencies and museums. 2 The enactment of NAGPRA is historically significant because it represents a fundamental change in social attitudes toward Native people by museum curators, the scientific community, and Congress.? NAGPRA's enactment followed more than a century of mistreatment of native peoples' ancestral dead by non-native people In enacting NAGPRA, Congress attempted to "strike a balance between the interest in scientific examination of skeletal remains and the recognition that Native Americans, like people from every culture around the world, have a religious and spiritual reverence for the remains of their ancestors." ' The recent discovery of a nine-thousand-year-old human skeleton on the Columbia River, the Kennewick Man, 6 indicates just how difficult it will be to strike a balance among the diametrically opposed interests of American Indians, on the one hand, and museums, scientists, and the public on the other, who believe that analysis of the past provides a key to the future.
The Kennewick Man has fueled a heated controversy between scientists and American Indians. Scientists who study American prehistory' view the discovery of the Kennewick Man as an event of great historical and anthropological significance, and believe that much can be learned from a 5. kt at 2. 6. Douglas Preston, The Lost Man, NEv YORKER, June 16, 1997, at 70. The bones of the Kennewick Man were uncovered during recent flooding of the Columbia River near Kennewick, Washington. d. Certain features of the skeleton, such as the worn down crowns of the teeth, indicated that it was a prehistoric Indian. Id. Other physical features, and the age of the bones suggested the skeleton was not culturally associated with any existing American Indian group. Id. at 71-72.
7. Prehistory refers to events which predate recorded history. DAvID J.
MELTMER, SEARCH FOR THE FIRST AMERICANS 43 (1993).
detailed study of his remains Plans to study the Kennewick Man by archaeologists, however, were blocked by the Umatilla Indians who formally claimed the Kennewick Man's remains under NAGPRA' The Army Corps of Engineers (Corps) granted the Umatillas' request.' 0 The Umatillas announced they were going to rebury the remains of Kennewick Man in a secret place, where they would never again be available for study." The Umatillas released a written statement in response to the public outcry over the reburial plans:
Our elders have taught us that once a body goes in the ground, it is meant to stay there until the end of time. . . . We do not believe that our people migrated here from another continent, as the scientists do.... Some scientists say that if this individual is not studied further, we, as Indians, will be destroying evidence of our history. We already know our history. It is passed on to us through our elders and through our religious practices.' 2 The Kennewick Man is now at the center of a legal controversy, the resolution of which will determine the course of American archaeology. 3 The legal controversy over the remains of the Kennewick Man exposes a fundamental weakness in NAGPRA regarding the disposition of ancient human remains where the ancestral link with present-day American Indians may be questionable. NAGPRA provides little guidance for ascertaining which American Indian tribe, if any, should have control or ownership over culturally unidentified remains."' Many American Indians believe that the tribe claiming the remains should have the right to prohibit or to allow research according to their customs.' However, the language of the Act and the legislative history surrounding it suggest that the intent was not to ban scientific research, but to achieve the following objectives: (1) to repatriate American Indian remains and cultural items that were stored in museum and agency warehouses, or were on display as exhibits; (2) to prohibit, with limited exceptions, the intentional excavation of American Indian graves and 303, 319 (1992) . As American Indians gradually gain control over their own cultural heritage, artifacts that were previously available for display will no longer be displayed, sacred items will remain in the possession of the tribe, and, in most instances, only basic osteological information will be gathered prior to reinterment of remains, unless the tribe chooses another course of action. Many on the Panel felt that scientific study of "Native" human remains carries an obligation to secure consent, and if the tribes and people strongly believe that these remains should be reburied, their wishes should be respected. Panel, supra, at 499-500. The remainder of the Panel believed that "Native' human remains that cannot be linked culturally to contemporary American Indians, and are considered valuable by the scientific community, should be preserved and remain accessible for future research. Id. at 500.
19. See Bonnichsen v. United States, 969 F. Supp. 628, 651-54 (D. Or. 1997). In Bonnichsen, the response by the United States government to American Indian demands to rebury the Kennewick Man's remains in accordance with NAGPRA resulted in a lawsuit brought by scientists desiring to study these remains. Id. at 631-32. In resolving the conflicting views represented in this lawsuit, the court will need to weigh the merits of allowing scientific research on the remains versus American Indian views on creation and burial.
Indians. Part III examines the scope of NAGPRA and asks if repatriation is an effective tool for returning stolen cultural items and human remains to American Indians. In Part IV, alternative views on the origin of humans in North America are examined. The section ends by evaluating whether NAGPRA is flexible enough to incorporate these different views. Part V concludes by finding that a minimally intrusive scientific study should be allowed, if required, to establish a cultural or biological link with present-day American Indian tribes, and suggests that NAGPRA represents a first step toward resolving these differing points of view.
II. Origins of the Native Graves Protection and Repatriation Act
Respect for the dead is embedded in the American legal system.
The normal treatment of a corpse, once it is decently buried, is to let it lie. This idea is so deeply woven into legal and cultural fabric that it is commonplace to hear it spoken of as a "right" of the dead and a charge on the quick. [ extinction.' Morton's findings established the "Vanishing Red Man" theory which was used by the government as scientific justification for relocating Indian tribes and taking tribal lands. ' Later, procurement of Indian remains became official federal policy with the Surgeon General's Order of 1868, which directed army personnel to obtain Indian crania and other body parts for the Army Medical Museum.' As a result of this order, "over 4000 heads were taken from battlefields, POW camps, hospitals, fresh graves, and burial scaffolds across the country."2 ' The army was not the only agency involved in the collection of American Indian remains. During this same period, collecting crews from America's museums conducted expeditions to obtain Indian skeletons.' The passage of the Antiquities Act of 1906 allowed for thousands of Indian dead to be classified as "archaeological resources" and exhumed as "federal property."
This one-way transfer of Indian property to non-Indian ownership came full circle when Indians -who had not gone extinct -demanded repatriation."
B. Pre-Repatriation Legislation
The failure of the American legal system to protect Indian burial sites has been attributed in part to the lack of access to courts by American Indians during the time when the courts and state legislators were enacting specific statutes for cemeteries and burials. 3 ' Consequently, the common law failed American Indians have struggled for almost 100 years to regain possession of their religious objects and the remains of their ancestors, and to protect the burial sites of their dead.' M In the mid-1980s, a few tribes successfully obtained the return of their dead by convincing state legislatures to pass repatriation statutes. 35 In addition, a handful of academic institutions agreed to return remains after extensive negotiations with their descendants 6 However, many tribes remained dissatisfied with the lack of response from federal agencies and sought federal legislation directing these entities to return Indian remains and burial items to the original tribes upon request. 7 was the result of prevailing racial views and the use of the battlefield to settle disputes between Indians and white settlers. ld at 45-46.
32. Id 33. l4 at 47. The effect of protecting marked graves meant many unmarked Indian graves were discovered, disturbed, or dug up and the remains never reburied. Id. Similarly, many Indian cemeteries were considered "abandoned" because relocated Indian tribes no longer had access to burial sites on the land from which they were removed. Id. In Illinois, an entire Indian cemetery containing 234 bodies was uncovered for public display at the Dixon Mounds Museum. 37. Echo-Hawk & Echo-Hawk, supra note 21, at 77. In 1986, Northern Cheyenne leaders discovered that almost 18,500 human remains were warehoused in the Smithsonian. Trope & Echo-Hawk, supra note 1, at 54 (quoting Douglas J. Preston, Skeletons in Our Museums' Closets, HARPER'S, Feb. 1989, at 68). This discovery provided the catalyst for a concerted national effort by Indian tribes to obtain federal legislation to repatriate human remains and cultural artifacts. Id. at 55.
Between 1989 and 1990, a number of bills were introduced in Congress to address the issue of repatriation.' In the 99th and 100th Congress, bills were introduced to provide for the creation of a Commission to resolve disputes between museums and Native Americans. 39 This legislation was opposed by the Smithsonian Institution, the American Association of Museums, and the Society for American Archeology, and therefore was not enacted." Nonetheless, the National Museum of the American Indian Act was passed in 1989, ' and a Panel for a National Dialogue on Museum/Native American Relations created. 4 The National Museum of the American Indian Act and the Panel were instrumental in paving the way for the enactment of a more comprehensive repatriation bill 3 NAGPRA was finally enacted during the second session of the 101st Congress. m
Il. The Native Graves Protection and Repatriation Act
NAGIRA is a complex law governing the repatriation of human remains, funerary objects, sacred objects, and objects of cultural patrimony. NAGPRA provides for the protection and ownership of materials found on federal and tribal lands 45 The act requires museums to provide an inventory and describe their American Indian cultural items determining where possible the "cultural affiliation" with a particular Indian tribe. NAGPRA also:
(1) stipulates that illegal trafficking in human remains and cultural items may result in criminal penalties;
(2) authorizes the Secretary of the Interior ("Secretary") to administer a grants program to assist museums and Indian tribes in complying with NAGPRA; 
A. Scope
The following provides an examination of the "nuts and bolts" of NAGPRA's major provisions: who is involved, what is covered, and how the repatriation process works."
Who Is Involved
NAGPRA's protection extends to federally recognized American Indian tribes, and Native Hawaiian and Alaskan organizations. 49 Other participants include museums receiving federal funds and federal agencies. The Secretary of the Interior and the NAGPRA Review Committee provide oversight and direction for the activities required by these groups.
5 '
a) Indian Tribes
NAGPRA defines an Indian tribe as "any tribe, band, nation, or other organized group or community of Indians, including any Alaska Native Village . . . which is recognized as eligible for the special programs and services provided by the United States to Indians because of their status as Indians."
' A Native Hawaiian organization is any organization which (A) serves and represents the interests of Native Hawaiians, (B) has as a primary and stated purpose the provision of services to Native Hawaiians, and (C) has expertise in Native Hawaiian Affairs, and shall include the Office of Hawaiian Affairs and Hui Malama I Na Kupuna 0 Hawai'i Nei.'
The key issue for NAGPRA is the establishment of lineal descent or cultural affiliation between present-day tribes and organizations and "human remains or other cultural items located in museums, federal collections, or as yet undiscovered on federal or tribal land."' "Cultural affiliation" is defined as a "relationship of shared group identity which can be reasonably traced historically or prehistorically between a present day Indian tribe or Native 
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Hawaiian organization and an identifiable earlier group.""
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Groups of American Indians of diverse backgrounds who voluntarily associate for some purpose are not viewed as proper claimants under NAGPRA.
NAGPRA also does not define "lineal descent" or explain how to determine "shared group identity." Although this omission may be significant in light of the controversy generated over the Kennewick Man, NAGPRA does provide a means for prioritizing among competing claims for human remains and cultural items which lack a known cultural affiliation.'
b) Museums
NAGPRA requires each museum to ensure that inventories or written summaries are completed for all cultural items within their collections."' Affected Indian tribes or Native Hawaiian organizations must be notified upon completion of the inventory or written summary.' The notice needs to include information which (1) identifies the remains or cultural items and the circumstances surrounding acquisition; (2) lists the human remains or cultural items whose tribal origins are clearly identifiable; and (3) lists those remains and cultural items that are not clearly identifiable, but, given the totality of the circumstances surrounding acquisition, are believed to be affiliated with an Indian tribe or Native Hawaiian organization. [Vol. 24
https://digitalcommons.law.ou.edu/ailr/vol24/iss1/17 encounter cultural items or when cultural items are discovered inadvertently on federal or tribal lands.M
What Is Covered
Under NAGPRA, "cultural items" means human remains and: (1) associated funerary objects; (2) unassociated funerary objects; (3) sacred objects; and (4) objects of cultural patrimony. Because NAGPRA does not define human remains, all American Indian human remains, whether they come from a burial site or not, are covered by NAGPRA. "Associated funerary objects" are objects reasonably believed to have been placed with human remains as part of the death rite or ceremony. ' "Unassociated funerary objects" are objects that were placed with an individual at the time of death or later, but the individual's remains are no longer in the possession or control of the museum or federal agency." "Sacred objects" are defined as "specific ceremonial objects which are needed by traditional American Indian religious leaders for the practice of traditional American Indian religions ... ." An object qualifies as "sacred" if it is needed to practice or renew traditional religions m Objects of "cultural patrimony" are defined as having "ongoing historical, traditional, or cultural importance central to the Native American group or culture itself, rather than property owned by an individual Native American, and which therefore, cannot be alienated, appropriated, or conveyed by any individual."' To meet this definition, the objects must be of such importance to the tribe that they are owned communally. ' Of the many objects in archaeological or ethnographic collections, relatively few are covered by NAGPRA because they lack a burial, funerary, religious, or cultural patrimonial context.' This means that the primary effect of NAGPRA is repatriation of human remains. 
25 U.S.C. § 3001(3)(B) (1994).
To regain possession of unassociated funerary objects, a tribe must demonstrate by a preponderance of the evidence that the objects are "related to specific individuals or families," or were "removed from a specific burial site of an individual culturally affiliated with a particular Indian tribe." Id. 
Id. § 3001(3)(C

The Process of Repatriation
The recommended steps for repatriation of remains or items in collections are: (1) consultation; (2) written summary and inventory procedures; (3) notification; (4) repatriation; and (5) disposition. 5 In addition, museums and agencies are not required to repatriate unassociated funerary objects, sacred objects, and objects of cultural patrimony, unless the claimant can demonstrate all of the following: (a) the objects conform to the definition of an unassociated funerary object, sacred object, or object of cultural patrimony; (b) cultural affiliation exists for these kinds of items; (c) sacred objects and objects of cultural patrimony were in the claimant's ownership or control;
(d) evidence presented by the claimant exists which, if standing alone before the introduction of evidence to the contrary, would support a finding that the.., agency or museum did not have the right of possession to such object. 76 These steps work well for human remains or cultural items in which a link to a lineal descendant or culturally affiliated tribe is well documented and which are currently under the control or in the possession of a museum or federal agency. ' The most troubling aspect of NAGPRA for tribes, scientists, and federal agencies is the failure of NAGPRA to address how the passage of time affects the establishment of cultural affiliation.' For example, NAGPRA does not specify the types of studies that should be done on human remains or cultural items tens-of-thousands of years old to establish biological links to present day Native peoples." Similarly, NAGPRA assumes that properly affiliated claimants exist for human remains or cultural items discovered on federal or tribal lands from thousands of years ago.' Yet, different tribes may have occupied the same geographical area at different times in the historic or prehistoric past, or there may be no affiliated descendants because they no longer exist. Somewhat more reluctantly, a small town museum in Barre, Massachusetts is working to turn over its entire collection of Indian artifacts following a repatriation request under NAGPRA by descendants of the survivors of Wounded Knee." Since receiving the request, the museum closed to the public for fear of offending any Sioux concerned over the display of their ancestors' remains and belongings. ' The hope that the positive effects of NAGPRA would extend beyond federally funded entities to the private sector has been only partially fulfilled. 9 For example, the remains of two Oglala Sioux were voluntarily returned from Britain after more than 100 years. 9 In contrast, Navajo and Hopi religious leaders were unsuccessful in preventing the sale of sacred masks ftom a private collection during an auction at Sotheby's.' However, their protest spurred Elizabeth Sackler, president of the Arthur M. Sackler Foundation, to buy the masks and return them to the Indians.' Overall, cooperation between federal agencies, scientists and tribal leaders to return remains and items wrongfully taken from American Indians appears to be producing a positive result in the community as a whole.
IV. Are the Objectives of Repatriation and Scientific Study Mutually Exclusive?
Western cultures learn from earliest childhood that understanding the past is the key to the future. Conversely, American Indians believe that any form of archaeological study at any burial site constitutes desecration. 3 Perhaps Chief Seattle put it most eloquently:
To us the ashes of our ancestors are sacred and their resting place is hallowed ground. You [white Americans] wander far from the graves of your ancestors and seemingly without regret....
Your dead cease to love you and the land of their nativity as soon as they pass the portals of the tomb and wander way beyond the stars. They are soon forgotten and never return. Our dead never forget the beautiful world that gave them being. They still love its verdant valleys, its murmuring rivers, its magnificent mountains, sequestered vales and verdant lined lakes and bays, and ever yearn in tender, fond affection over the lonely hearted lilting, and often return from the Happy Hunting Ground to visit, guide, and console and comfort them.'
The above passage illustrates the basic conflict that exists between American Indians and non-Indian people, including archaeologists. It is clear that archaeologists, museum officials and American Indigns differ widely in their points of view on issues relating to the excavation of archaeological sites, disposition of human remains, and ownership of cultural artifacts.' [Vol. 24 https://digitalcommons.law.ou.edu/ailr/vol24/iss1/17
A. The Origin of Humans in North America
Understanding and respect for non-Western traditions is difficult for Euroamericans." "The non-Western, tribal equivalent of science is the oral tradition, teachings that have been passed down from one generation to the next over uncounted centuries." ' These teachings comprise a "loosely held collection of anecdotal material," that explain "the nature of the physical world as people have experienced it and the important events of their historical journey."'"
The beliefs of tribal elders are not shaken if their version of creation differs from that held by a neighboring tribe because American Indians believe each tribe has its own special relationship with the spiritual forces that govern the universe.' For example, the origin stories of many tribes, passed down through generations, suggest that their people were here "at the beginning" and, hence, evidence to the contrary is not persuasive.'" In contrast, archaeologists believe that all inhabitants of North America are immigrants.'" Because archaeologists consider tribal people as lineal descendants of the first Americans, the Paleoindians, present day American Indians become exceedingly valuable as sources for clues to that origin."
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Many archaeologists believe the first Americans colonized this continent during the Pleistocene or Ice Age.'" Radiocarbon dating of prehistoric sites fixes the date of the earliest settlement, the Clovis occupation, between 11,000 and 11,500 years ago.'" These dates coincide with the breakup of the northern ice sheets that are believed to have blocked the passage from Alaska, TIMeS, Nov. 2, 1997, at Al (covering the differing opinions of American Indians and scientists regarding the loss of information associated with the destruction of the site). 104. MELTZER, supra note 7, at 129-49, 162-66. The first Americans were named Paleoindians in recognition of their great antiquity. Id.
105. Id. at 12, 27-28. At the time of the last Ice Age, some 18,000 years ago, much of the earth's water was frozen, and sea levels dropped considerably, exposing a land bridge, "Beringia," between the Old World and the New. Id. at 13.
106. Id. at 15. Traces of a group believed to be the first Americans were found at a pond near Clovis, New Mexico. At least three migratory waves of distinct groups are thought to have traversed the Bering Land Bridge, giving rise to the three main language patterns found in the New World." 4 The Amerinds arrived first and are the largest group, embracing over 900 indigenous languages of the New World spoken from Hudson Bay to Tierra del Fuego."' Next came the EskimoAleuts, followed much later by the Na-Dene." ' Scientific interest in the first Americans or modern day American Indians is unlikely to abate." 7 However, for archaeologists interested in studying the past, the key will be to find a way to answer their many questions while at the same time respecting American Indian beliefs regarding the proper treatment of their ancestors."" Since the enactment of NAGPRA, few claims for repatriation have resulted in judicial resolution. Of these, one involved a formal repatriation claim."' The other two claims addressed the extent to which NAGPRA permits scientific research.'"
Na Iwi 0 Na Kupuna 0 Mokapu v. Dalton
John Dalton, in his capacity as Secretary of the Department of the Navy, awarded a contract to the Bishop Museum to prepare an inventory of the human remains disinterred from the Mokapu Peninsula, Hawaii (hereinafter "the Mokapu remains" or "the Na Iwi") in compliance with NAGPRA section 3003 . 12 The general objective of the inventory was to provide an accurate list of the human remains and funerary objects." Because the "Mokapu" collection was in "some disarray," it became necessary to employ standard physical anthropology techniques to determine the minimum number of individuals represented by the remains."
Pursuant to section 3003(b)(1)(A) of NAGPRA, consultations were held with Hui Malama to discuss the difficulties the museum had identifying the remains." During these consultations, the museum advised Hui Malama that it intended to use current anthropological methods to determine the age, sex, and the number of individuals represented by the remains. additional documentation should not be construed as authorizing new scientific studies after the initial inventory is complete. 3 " The court concluded that section 3003(b)(2) reflected Congress' intent to correct the past trend of protracted studies on Native remains without concern for timely repatriation. ' The court believed, however, that "Congress would not require accurate inventories under NAGPRA and then deny museums and federal agencies the necessary tools to comply effectively with that specific requirement.""' 3 Thus, according to the district court's interpretation of NAGPRA, scientific study is permissible to identify accurately remains and cultural items in the possession or under the control of federal agencies.
Bonnichsen v. United States
Unlike Na Iwi, Bonnichsen considers whether NAGPRA permits scientific studies to identify accurately the cultural affiliation of human remains inadvertently discovered on federal lands.' 3 The Bonnichsen plaintiffs are scientists who seek to study human remains believed to be over 9000 years old, the so-called Kennewick Man. " Bonnichsen challenged the Corps decision that these remains are subject to NAGPRA and should be transferred to the Umatillas for reburial. 4 ' The Umatillas have requested that the Corps respect their traditional beliefs and allow the remains to be reburied as soon as possible."'
The Bonnichsen court remanded the case for reconsideration by the Corps because the court was left with the "distinct impression" that the Corps had made a "hasty decision before they had all the facts, or even knew what facts were needed." 3 For example, the Corps relied on facts that were later proven erroneous that the site at which the remains were found was recognized as the "aboriginal land of an Indian tribe." Corps accepts conventional scientific theory that present day American Indians are descended from immigrants who came from other continents, the questions become "Who were the original immigrants?" and "When, if ever, does an immigrant population become indigenous?"" Likewise, "if North America was settled by more than one wave of ancient migration, which wave gave rise to modem day Native Americans?"'" Because these questions are clearly beyond the expertise of the Corps, they should be resolved by the Secretary of the Interior acting in conjunction with the NAGPRA Review Committee' or by legislation.' 9 The other major unresolved issue is the nature of the connection required to establish a link between present-day American Indians and Paleoindians, and in particular, whether NAGPRA requires a biological link."w If a biological link is impossible, the challenge will be to determine the type of evidence necessary to establish a cultural affiliation when cultural objects are not found with the remains.'61
C. Lessons Learned: Development of a Balancing Test as a Possible Compromise
A balancing test, with maximum tribal participation, may satisfy both American Indians and scientific interests. Although federal regulations provide some guidance in establishing cultural affiliation, these tests appear to be of little use in establishing links to human remains that are tens of thousands of years old."
From a strictly scientific standpoint, the fact that we do not know how or even if ancient human remains such as the Kennewick Man are related to present day Indian peoples seems to merit an intermediate screening process that would provide for scientific studies prior to reburial.'" Although the use interpretation as "aboriginal." See supra note 144 and accompanying text. or organization provided that a cultural or biological link has been established. If the tests reveal that there are no descendants, or that the remains are not covered by NAGPRA, the remains should be retained by the appropriate federal agency or museum.' The information obtained from the panel could be the basis for a NAGPRA amendment providing a balancing test which would afford maximum tribal input through consultation and negotiation, and allow the use of the least intrusive means to answer compelling scientific questions concerning the origins of the first Americans." Scientific testing should be allowed in those instances where clear and convincing evidence shows that substantial scientific knowledge will be gained through such study.
V. Conclusion
NAGPRA is a unique statute because it considers, for the first time in federal legislation, the Native American perspective on the proper treatment of their ancestors." n While this is an important first step, future amendments will be necessary to resolve unanswered questions. Specifically, in resolving the question of how to treat "culturally unidentifiable ancient remains" found on federal lands, it will be necessary to allow some scientific study to: (1) establish a biological link to present-day peoples; and (2) satisfy society's desire for knowledge about the past. By encouraging discussion between Native peoples and scientists, it should be possible to allow limited study which can be completed in a discrete time frame and in a culturally sensitive manner. 
